N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF | OMA
VESTERN DI VI SI ON

A TY OF SI QUX CENTER,
Plaintiff, No. (C00-4040- DEO
VS.

BURBACH MUNI Cl PAL AND Cl VI L
ENG NEERS, n/k/a BURBACH
AQUATICS, L.L.C.

Def endant and
Counterclaim

FI NDI NGS OF FACT AND
CONCLUSI ONS OF LAW

Pl aintiff,
And
PAUL CLOUSI NG AND DAVI D
RUTER,

Addi ti onal

Def endant s on
Counterclaim

The above captioned action cane for trial before this Court,
without a jury, on June 4 and 5, 2001. Curtiss D. Smith
appeared on behal f of the Defendant and Counterclaim Plaintiff
Bur bach Municipal and Gvil Engineers (“BMCE’). Paul Lundberg
appeared on behalf of the Plaintiff, Gty of Sioux Center, |owa
(the “City”), and for Additional Defendants on Counterclaim
Paul Cousing (“Cousing”) and David Ruter (“Ruter”).

Prior to trial, the Court granted Plaintiff’s notion for
sunmary judgnment on its conpl ai nt seeki ng a decl aratory judgnent
that the contract between the Gty and BMCE was invalid and

unenf orceabl e because it had not been properly approved by the



Cty Council. The Court also granted summary |judgnent
dismssing Count | of Burbach’s Counterclaim seeking a
declaratory judgnent that the contract was valid and
enf orceabl e, and conpelling arbitration.

The action proceeded to trial only on Count Il of Burbach’s
Count ercl ai m seeki ng damages for intentional msrepresentation
against the Gty, dousing and Ruter. After carefu
consideration of the parties’ witten and oral argunents, as
well as the relevant case | aw and evi dence submtted at trial,
the Court finds in favor of BMCE and agai nst defendants C ousi ng
and the Gty of Sioux Center.

FI NDI NGS OF FACT

1. BMCE is a sole proprietorship which is owed and operated
by David F. Burbach, (“Burbach”) with its principle place
of business located in Platteville, W., which is also
Bur bach’ s resi dence. BMCE is engaged in business as an
engi neering firm specializing in the consulting for and
design of aquatic facilities, including swnmmng pools.

2. The City is a nunicipal corporation organized and exi sting
under the laws of the State of lowa. O ousing and Ruter
are residents of Sioux Center, lowa and enpl oyees of the
Cty. dCdousing has been the Assistant Cty Manager since
1995 and Ruter has been the Gty Recreation Drector since
1975.

3. This Court has subject matter jurisdiction over this action

under 28 U. . S.C. § 1332 because it is an action between



citizens of different states and the matter in controversy
exceeds $75, 000.

In 1996, the Gty was exploring options for renovation or
repl acenent of the Gty s indoor swnmmng pool. In early
to md Cctober 1996, Cousing attended the |owa League of
Muni ci palities Convention in Des Mines at which BMCE had
a booth displaying its services. At this tinme, Burbach and
Clousing net for the first time and spoke about BMCE' s
capabilities and services.

On Cct ober 22, 1996, BMCE sent O ousing a four page letter
(“mni proposal”) describing BMCE's services. (Pl. Ex. 1)

The | etter describes the three phases of work BMCE perforns

on an aquatic project. Phase | is a feasibility study,
Phase Il involves design services and Phase |l involves
construction nmanagenent. \Wile the letter discussed al

three phases of services, it also stated on page one ,
“Qur firms recommendation is for Phase 1, Task 1 followed
by Task 2.” Task | was the technical evaluation of the
exi sting pool and Task Il was the marketing study.

On February 27, 1997, d ousing and Burbach had a tel ephone
conversation during which Burbach and d ousing discussed
BMCE' s fees for the Phase | services involving eval uation
of the existing pool and the marketing study. The total
fee estimated by Burbach for Phase |, Tasks | and Il was
$7,500. dousing asked Burbach if BMCE woul d enter into a
contract with the Gty to perform Phase | services only.

Bur bach advised Cousing that it was BMCE's policy not to



perform only Phase | services, and that BMCE required a
contract that included all three phases of service.

On February 28, 1997, BMCE sent a 48 page Proposal (Pl. Ex.
2) to dousing and the Gty. The proposal was acconpani ed
by a cover letter. (PI. Ex. 3) The proposal and cover
| etter described in detail BMCE s three phase approach to
devel opnment of an acquatic facility, and proposed fees for
all three phases. The cover letter (Pl. Ex. 3) stated in
Paragraph 3, “Qur firms reconmendation is for Phase 1,
Task 1 followed by Task 2.” dousing testified that this
| anguage which also appeared in the Cctober 1996 letter
fromBMCE (PI. Ex. 1), convinced O ousing that BMCE woul d
performthe Phase | prelimnary work wi thout an agreenent
as to Phase Il or 1I11. This testinony by d ousing was
strongly contested and is discussed l|later on pages 13
t hrough 18 of this ruling.

In early March 1997, Burbach came to Sioux Center, |owa and
made a presentation to the Gty s Recreation and Arts
Counci | concerning his proposal. During the presentation,
Bur bach descri bed BMCE s three phase approach and nade it
clear that if the Gty agreed to do busi ness with BMCE t hey
woul d be “married” for the entirety of the project. Ruter
testified that it was his inpression from Burbach's
presentation that the Gty could in fact utilize BMCE s
services for Phase | and then decide whether to go forward
with a project BMCE or sonme ot her designer.

In May 1997, the Gty planned to drain its indoor pool for



10.

11.

12.

mai nt enance. The City only drained the pool every three
years. The Gty knew that the pool had probl ens and | eaks,
and understood that the pool needed to be enpty for a
t hor ough eval uati on. It is contended with sone credence
that Ruter and C ousi ng were desirous of having Burbach on
hand to evaluate the City’s indoor pool because of the
| Mm nent pool draining.

On April 8, 1997, Ruter went before the Cty Council and
requested authorization to pay BMCE $3,000.00 for the
eval uation of the Gty s existing indoor pool. (Def. Ex. A
The Gty Council passed a notion authorizing BMCE to
performthe evaluation at a cost not to exceed $3, 000. 00
On April 9, 1997, Ruter called BMCE and tal ked to Roger
Schanber ger (“Schanberger”), BMCE s Director of Marketing.
There is a dispute in the evidence as to what transpired
during this conversation. Ruter testified that he told
Schanberger that the Gty Council had approved the
$3,000. 00 study of the existing pool (Phase | Task |) and
that Ruter wanted to schedule the evaluation to coincide
with the schedul ed draining and cleaning of the pool in
early May. Schanberger testified that Ruter told himthat
the Gty Council “has accepted your proposal” Schanberger
and Burbach both testified that this statenent neant to
them that the Cty Council had authorized BMCE s entire
t hree phase proposal as set out in exhibit 2.

On April 9, 1997, BMCE sent dousing (Assistant Cty

Manager) a letter and its proposed standard contract for
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14.

Clousing’s review and signature. (Pl. Ex. 5) The
proposed contract included all three phases of service, and
it included the sane description of, and prices for, all
three phases that had been included in the proposal.
Clousing reviewed it and contacted Burbach to discuss
revisions. Cdousing did not show the proposed contract to
the City Manager, the Gty Attorney, the Mayor or the Cty
Counci | .

On April 17, 1997, Burbach and d ousing discussed the
contract over the telephone. Cl ousing requested three
changes to the proposed contract. First, he requested that
the word “exclusive” be deleted from Paragraph 12.3.7 on
page 15. Cl ousi ng explained that he wanted this change
because he did not want the Gty to be required to use BMCE
for additions to the project after it had been conpl et ed.
Second, he requested that the words “as desi gned by Burbach
Muni ci pal and G vil Engineers” be added at the end of the
first sentence of Paragraph 12.3.7 on page 15 and on the
Proj ect description on the first page. Third, he requested
that an anendnent be added that would require witten
aut hori zation fromthe Cty before any Phase or Task be
commenced by BMCE. Burbach agreed to these changes.

On April 17, 1997, Burbach faxed Amendnent #1 to the
proposed contract to Cousing, which incorporated the
changes that were agreed upon. Clousing signed and
executed the anmended revised contract. Cousing did not

seek or obtain the consent or approval of the Gty Council
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19.

of the Gty of Sioux Center to execute the contract on the
Cty' s behalf.

On April 2, 2001, this Court entered an order ruling that
the contract executed by d ousing was void under |lowa |aw
because the City Council had not passed a notion or
resol uti on authorizing the contract.

Cl ousing’ s explanation that he believed that the contract
only obligated the Gty to use BMCE for Phase | services is
not credible in light of his prior conversations wth
Burbach and the express language still in the contract
after which he had negoti ated sai d proposed contract.
Previ ously, O ousing had signed contracts on behal f of the
City, including |arge contracts for industrial devel opnent
projects. On at l|least four prior occasions, dousing had
signed contracts on behalf of the Gty wthout prior
approval of those contracts by the Gty Council. Gty
Manager Harol d Schi ebout knew of these prior “unauthorized
contract signings” by dousing, but dousing was never
di sciplined for these acts.

After execution of the anended agreenent by C ousing, BMCE

conpl eted Phase | Task |, the technical evaluation of the
exi sting pool; Phase | Task Il, the marketing study; and
Phase | Task Ill, the public opinion poll. For all three

of these tasks, the Cty Staff requested and received Cty
Counci | authorization. (Pl. Ex. 7)
BMCE conpl eted all of Phase | work. BMCE provided the Gty

with a detailed witten evaluation of the existing pool
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(Pl. Ex. 9 & 10), a Feasibility and Marketing Study (PI.
Ex. 12 & 13), and the results of the Public Opinion Pol
(Pl. Ex. 16). Wthout the know edge of BMCE, the Cty
obtained a critique of the Feasibility and Marketing Study
froma local architectural firm which was conplinentary of
BMCE' s report.

The City of Sioux Center paid BMCE for the conpletion of
its work in Phase I.

BMCE s Feasibility and Marketing Study recommended that the
City proceed with an aquatic project that included a zero
depth entry type of pool wth several anenities, and
repl acenent of the indoor pool wthin the existing
natatorium (Pl. Ex. 13, pp.41-66). BMCE also provided a
proposed site plan for the proposed project, which included
at the request of the Recreation and Arts Council, an
I ndoor hockey arena. (Pl. Ex. 13, p. 70 and PI. Ex. 19).
BMCE s Feasibility and Marketing Study contai ned an Opi ni on
of Probable Construction Cost for the proposed aquatic
project in the anmount of $3,321,500. Based on this
construction cost, BMCE's fee for the Phase |l and Phase
1l services woul d have been $399,500. (Pl. Ex. 13, p.68-
69) .

Bur bach and Schanberger had a nunber of conversations with
Cty enployees during the tinme BMCE perforned Phase |
servi ces. Bur bach nade approximately 12 trips to Sioux
Center. During this period, no Cty enployee ever

guestioned the validity of the contract between BMCE and
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the Gty.

Burbach testified that he purposely keeps his fees |ow on
the Phase | Tasks in order to induce nmunicipalities to sign
on with his firm for Phase Il and Phase II1. Bur bach
clains that his firm expended an additional $40,000. in
unpaid tinme to acconplish Phase I, in reliance on the
contract executed by Cousing. This anount of loss is an
estimation only.

In Cctober 1999, Cty enployee dousing inforned
Schanberger that the Gty and its tw partners, Dordt
Col I ege and the Sioux Center School District, were | ooking
at other architects for the project.

On Cctober 9, 1999, Burbach sent Cousing a letter wherein
Burbach stated his position that he had an enforceable
contract wwth the Gty to construct the entire project.
After talking to dousing, Burbach called Roger Evans,
Chair of the Recreation and Arts Council, to discuss the
Cty' s option. On Novenber 1, 1999, Burbach sent a letter
to Evans discussing the contract negotiations and his
understanding of the contract. (Pl. Ex. 17).

On Decenber 9, 1999, a neeting was held in Sioux Center
i nvol ving the Recreation and Arts Council, M. d ousing,
M. Schiebout, the Gty Attorney and M. Burbach. At this
nmeeti ng, Burbach was inforned for the first tinme that the
City Council had never authorized the contract executed by
Clousing and that it was the Cty's position that the

contract was invalid. This was over 31 nonths after
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Cl ousing signed the anended contract. Bur bach i nsisted
that BMCE had a valid contract wwth the Gty for all three
phases of the project. Bur bach expressed interest in
continuing to work with the City on the aquatic project.
He offered three alternatives for BMCE s continued
i nvol venent: (1) BMCE acting as the architect and engi neer
for the entire project but would hire a sub-consultant for
the design of the ice arena, (2) BMCE acting as consul t ant
for the aquatic portion of the project and hiring a new
consultant for the design of the ice arena, or (3) BMCE
handling the outdoor aquatic center only and the Cty
hiring separate consultants for the ice arena and the
nat at ori um

In a letter, dated Decenber 28, 1999, (Def. Ex. H), the
Cty informed Burbach that it had rejected all of its
alternatives and would be sending out a request for
proposals fromother firns to get new i deas regarding the
aquatic/ice arena project. The City sent a request for
proposal to Burbach. (Def. Ex. L) Burbach did not respond
to the request for proposal because it was his position
that he already had a valid contract with the Gty.

The Request for Proposal issued by the Gty in January
2000, described a project virtually identical to the one
described in BMCE's Feasibility and Marketing Study (Pl.
Ex. 13), and estimated the total cost at $5,500,000. As a
result of interview ng candidates who responded to the

Cty's Request for Proposals, the Gty hired Ankeny Kell

10
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Architects of St. Paul, M nnesota.

Si nce January 2000, the Cty has pursued an aquatic project
that is nuch Ilike the project described in BMKE s
Feasibility and Marketing Study (Pl. Ex. 13) and the Site
Plan contained therein. The Gty has entered into joint
powers agreenent with the Sioux Center School D strict and
Dordt College for the design and construction of the
aquatic facility. The proposed facility will be owned by
the Gty.

The City has obtained grants fromthe |owa Departnent of
Nat ural Resources in the amount of $100,000 and from the
State of lowa in the anount of $2, 750,000 for the project.
The Gty has obtained a loan fromthe State of lowa for
$250, 000. The School District has successfully conpleted
a bond referendumto raise its share of the costs for the
project. The Gty is planning to i ssue general obligation
bonds for its share of the cost of the project, which does
not need to be voted on in a referendum Dordt Col |l ege has
agreed to its contribution to the project as well.

The Cty has requested a proposal from Ankeny Kell
Architects for the design and construction observation
services for the project. The Gty anticipates asking for
bids for the project later in 2001, with construction to
commence in 2002. The anticipated cost for the project is
now $8, 500, 000, including the ice rink. The current budget
for the aquatic portion of the project is $5,500, 000.

(d ousi ng testinony).

11
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At all times material to this litigation, C ousing was
acting in his capacity as Assistant Gty Manager for the
Cty. Al of his acts in dealing with BMCE, except for his
signing of the anended contract w thout approval fromthe
Cty Council, were in furtherance of his official duties
and Gty business. Clousing did not act for his own
personal business or interest when dealing with BMCE

At all tinmes material to this litigation, Ruter was acting
in his capacity as Recreation D rector and Pool Manager for
the Gty. Al of his acts in dealing with BMCE were in
furtherance of his official duties and Gty business.
Ruter did not act for his own personal business or interest
when dealing with BMCE

CONCLUSI ONS OF LAW

The Court has personal jurisdiction over the parties
herein and subject matter jurisdiction of this claim
On June 4, 2001, a bench trial was held on Count Il of
Burbach’s Counterclaimfor intentional or fraudul ent

m srepresentation against the Gty of Sioux Center, Pau
G ousing and David Ruter. Count | of Burbach’s Counter
Caimfor Declaratory Judgnment, and the Gty of Sioux
Center’s initial claimfor Declaratory Judgenent were
resolved by this Court’s ruling on the Gty of Sioux
Center’s Mdtion for Summary Judgenent.

The only clai masserted by Burbach agai nst Ruter and

12



Clousing still remaining is for intentional or fraudul ent
m s-representation. The theory of negligent

m srepresentation is not avail able to Burbach agai nst
either the Gty or its enployees. The |Iowa Suprene Court
has held that the tort of negligent msrepresentation
applies only to those defendants in the profession or
busi ness of supplying informati on or opinions to others.
Freeman v. Ernst & Young, 516 NW2d 835, 838 (lowa 1994).

The Gty and its enpl oyees are not in the business of

supplying information or advice to others and therefore
cannot be |iable to Burbach for negligent
m srepresentation
Under lowa |aw, the elenents for fraudul ent or
i ntentional msrepresentation are:
The defendant nade a representation to plaintiff.

The representation was fal se.

The defendant knew the representation was fal se.

a

b

C. The representation was nmaterial .

d

e The defendant intended to deceive plaintiff.
f

The plaintiff acted in reliance on the truth of
the representation and was justified in relying on
the representation

g. The representati on was a proxi mate cause of the
plaintiff’s damage.
h. The anount of damage. (lowa Civil Jury

Instruction 810.1; Gty of MG egor v. Janett, 546
N2d 616, 619 (lowa 1996).

Each el enent of fraudul ent m srepresentation nust be
proved by a preponderance of clear, satisfactory, and

convincing evidence. lowa Gvil Jury Instruction 810.1;

13



Rai mv. Stancel, 339 NV2d 621, 624 (lowa Appell ate 1983).
For evidence to be “clear and convincing”, it is nerely
necessary that there be no serious or substantial doubt
about the correctness of the conclusion drawmn fromit.

| d.

A. CLAI M AGAI NST DEFENDANT CLOUSI NG

The Court has analyzed the plaintiff’s intentional or
fraudul ent m srepresentation clai magai nst defendant
Clousing. The plaintiff has carried its burden of proof
of clear, satisfactory and convi nci ng evi dence that

Cl ousi ng nmade fal se representations intended to deceive
plaintiff.

As to defendant O ousing, the Court is persuaded that

G ousi ng nade the follow ng intentional

m srepresentations to BMCE i n connection with the
contract: (1) that the Gty Council had approved the
contract sent by BMCE, (2)that O ousing had authority to
sign the contract, and (3) that the Gty intended to hire
BMCE for all three phases of the aquatic project.

The intentional m srepresentations nmade by O ousing were
material to BMCE because BMCE woul d not have proceeded to
perform Phase | services unless the City agreed to a
contract for all three phases. dousing did not deny
Burbach’s testinony that he expressly stated that BMCE
woul d not performonly Phase | services. This testinony

I's un-refuted and d ousi ng knew of BMCE s contract ual

14
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11.

requi rements for performng services for the Cty

The representations were fal se because at the tine he
made the m srepresentations, O ousing knew that the Cty
Counci | had not approved the contract, that he did not
have the authority to obligate the City to the contract,
and that the Gty did not intend to hire BMCE for al
three phases if the project was built.

At the tine he nmade the intentional representations to
BMCE, d ousi ng knew BMCE woul d not agree to an agreenent
that covered only the Phase | services because Burbach
had specifically told O ousing that BMCE woul d not do so.
Clousing’s testinony regarding his interpretation of the
amended contract is not credible. It is true that in
both Exhibit 1 and Exhibit 3, as dousing points out, the

words “Qur firms recommendation is for Phase |, Task |
followed by Task Il are included.” However, the way
Clousing tries to rely on themis unacceptable. It

i gnores the words just before which flatly say “Qur
contract woul d include these three phases of service.”
Further, Cousing’s interpretation is in direct conflict
with the express terns of said anmended contract. A

par agraph that C ousing requested to be changed and which
was changed at his request (Paragraph 12.3.7, Pl. Ex. 6,
p.15) clearly states, after his anmendnents, that the Gty
and BMCE woul d be “bound for the life of the Project,
which is through conpletion of the Project as designed
by” BME. The paragraph goes on to say that “[t]his is a

contract for performance of all the consulting work on

15
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this project, including all phases of professional
services as specified herein.” The professional services
described clearly covers all three phases, including
design (Phase I1) and observation during construction
(Phase 111). (PI. Ex. 6, p. 17-25). dousing admtted
that he never asked to have any of this | anguage del et ed.
BMCE was justified in relying on Cousing’ s intentional

m srepresent ati ons because O ousing had been identified
as the official contact person for the project, and BMCE
had no reason to doubt that C ousing had obtained
approval of the contract fromthe Cty Council prior to
signing. BMCE never had a situation arise previously
where a city enpl oyee signed a contract that the city

| ater clainmed had been unauthorized. It would not have
been reasonabl e or conmmon busi ness practice for BMCE to
request witten proof of dousing’ s authority to sign the
contract.

The fact that BMCE nmay have perfornmed only Phase |
services on a couple other projects (i.e. Mpl ewod),
does not support the Gty s argunent that Burbach shoul d
have known that the City only intended to use Burbach for
Phase | services. Those projects were exceptions to
BMCE s normal business practice of contracting to perform
all three phases of a project.

Cl ousing intended for BMCE to rely and act upon his

m srepresentations. Cdousing and the Gty were in a
hurry to have BMCE eval uate the existing pool while it

was drained in May for maintenance. Since the Gty only

16
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drai ned the pool once every three years, it was inportant
for the Gty to have BMCE think they were under contract
by May 1997. BMCE was the only consultant that was
available to performthe evaluation that the Gty badly
needed. d ousing knew that BMCe woul d not do any work,

i ncludi ng the much needed eval uati on of the existing
pool, unless the City agreed to a contract for all three
phases. So, O ousing deceived Burbach, told him in
effect, you have the job and the first thing you have to
do is cone here while our pool is drained, inspect it,
and tell us what to do and how to do it. Burbach never
woul d have nade the pool inspection unless that was the
si tuation.

It is clear that d ousing knew what he was signing, and
knew that the contract could not be enforced against the
Cty by BMCE if the Gty later chose to avoid it due to
the lack of Gty Council approval. |In this way, d ousing
obtained all the benefits of the contract for the Gty,
wi t hout any of the obligations for future services.

The fact that Burbach testified that at the neeting on
Decenber 9, 1999, dousing and the Cty Manager’s
position was that they were just commtted under the
contract through Phase |, does not change the situation,
which is that ousing intentionally m srepresented to
Burbach the City's intentions with respect to BMCE doi ng
the entire project. Burbach also testified that at this
neeting he rem nded the representatives of the Gty,

(including dousing), of how he had used the term

17
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“married” in his presentation to the Gty s Recreation
and Arts Council in March, 1997.

The fact that d ousing had the proposed contract anended
Is significant. A Novenber 1, 1999 letter from Burbach
to Roger Evans, Chairman of the Joint Use Conmittee for
the Gty, denonstrates that O ousing wanted to anend the
proposed contract so the that it would not bind the Gty
to BMCE “forever.” (Pl. Ex. 17). The fact that { ousing
wanted to anend the proposed contract shows that C ousing
was aware that the proposed contract bound the Gty and
BMCE for all three phases of the project. d ousing
admtted at the trial that, in retrospect, he should have
anended t he proposed contract nore carefully and nore
fully.

In an April 28, 1998 letter from d ousing to Burbach,

G ousing inforns Burbach that the Gty Council had
approved BMCE to perform Phase |, Task 3. Cousing al so
refers to the proposed contract and Arendnent No. 1 to
said contract which clearly stated that BMCE woul d be
performng Phase I, Il and Il of the project. The Cty
never raised the issue of the validity of the contract

wi th Burbach until Decenber, 1999, sone 34 nonths after
it was “anended.”

Under lowa | aw, the neasure of danages for false
representation is under the benefit of the bargain rule.
Air Host Cedar Rapids, Inc. v. Cedar Rapids Airport

Conmi ssion, 464 NW 2d 450, 454 (lowa 1990) (1 owa Suprene

Court upheld an award for | ost profits where mnuni ci pal

ai rport conm ssion was found to have m srepresented its

18
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intentions to grant a lease on a new facility to an

exi sting concessionaire.) This rule of danages gives the
damaged party the equival ent of what the party woul d have
received if the agreenent woul d have been conpl et ed.

Bl ack’s Law Dictionary, 6th Edition. The purpose of the
benefit of the bargain rule is to put the defrauded party
“in the sane financial position as if the [intentional

or] fraudulent m srepresentation had been in fact true.”
Cornell v. Winschell, 408 NW 2d 369, 380 (lowa 1987),
citing D. Dobbs, Handbook on the Law of Renedi es 89.2 at
595 (1973). In this case, a judgnent of $199,750 , for

reasons set out below, best fits this rule.

As a direct result of Cousing s msrepresentati ons BMCE
suf fered damages consisting of the profits it would have
made in performance of Phases Il and Il of the contract.
Based on the Qpinion of Probable Cost contained in the
Feasibility and Marketing Study (Pl. Ex. 13, p.69),
BMCE s fee for Phases Il and Il woul d have been

$399, 500. BMCE' s average profit margin for this work has
been approxi mately 50% over the | ast three years.
Accordingly, BMCE's |lost profits are $199, 750 ($399, 500 x
509 .

B. CLAI M AGAI NST DEFENDANT RUTER

The Court has analyzed the plaintiff’s fraudul ent
m srepresentati on clai magai nst defendant Ruter. As set
out on the previous pages of this order, defendant

Clousing was right in the mddle of all of the dealings
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wi th Burbach and was i ndeed the “point man” for the Cty
on the pool job. The defendant Ruter, as Gty Recreation
Director, did not have anywhere near the contacts and
conversations with Burbach that Cousing did. The

evi dence does not clearly show that Ruter knew enough or
di d enough to persuade the Court that he intentionally

m srepresented material facts to Burbach as d ousing did,
all as set out on pages 13 through 18 of this order. The

case agai nst the defendant Ruter is dism ssed.

C. CLAI M AGAI NST DEFENDANT “THE C TY”

Under lowa |law, a municipality can be held liable for the
torts of its officers and enpl oyees acting within the
scope of their enploynment or duties. 1owa Code 8670. 2;
Gty of MG egor v. Janett, 546 NW 2d 616 (lowa 1996).
This Court has found that enployee O ousing did in fact

commt a tort against BMCE. During the three or nore
years after O ousing signed the contract he was in steady
contact with Burbach, intentionally m sleading himat
every turn, never telling himthat he did not have a dea
for the whol e project.

The law involved is set out in Iowa Code 8670.2, which up
until 1993 was in 8613A. 2. Section 670.2 states in
pertinent part:

Except as otherw se provided in this
chapter, every nunicipality is subject to
liability for its torts and those of its
of ficers and enpl oyees, acting within the
scope of their enploynent or duties,

whet her arising out of a governnment or

20



proprietary function. For purposes of this

chapter, enpl oyee includes a person who

perforns services for a municipality...
For purposes of the governnental tort liability
statute, a city is a nunicipality. Fettkether v. Gty of
Readl yn, App. 1999, 595 NW 2d 807. GCenerally, the

governnental tort liability statute subjects

muni ci palities to liability for their torts and those of
their officers and enployees. I1d. 1Ilowa Code 8670.2
makes a nmunicipality liable for the torts of its officers
and enpl oyees “acting within the scope of their

enpl oynment or duties.” Gty of MGegor v. Janett, 546
N.W 2d 616, 619 (lowa 1996) citing Gty of Wst Branch
v. Mller, 546 NW 2d 598, 600 (lowa 1996); Strong v.
Town of Lansing, 179 NW 2d 365, 367 (lowa 1970).

Abrogation of governnental imunity neans that the sane

principles of tort liability apply to nunicipalities and

their enployees as to other tort defendants except as

limted by statute governing nmunicipal liability. |.C A
8613A. 1 et seq. Hildenbrand v. Cox, 1985, 369 N W 2d
411. lowa Code 8670.2 authorizes clains against a county

for its torts and those of its officers, enployees and
agents acting within the scope of their enpl oynent or
duties, whether arising out of a governnental or
proprietary function. Prior to the 1967 enactnment of
this section, a county’s liability had been [imted to
torts arising out of proprietary activities only. Op.
Atty. Gen., Dec. 31, 1968 (No. 68-12-33). Proprietary

functions are designed to pronote confort, convenience,
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24.

25.

26.

saf ety and happi ness of citizens, which of course

i ncl udes swi mm ng pools. Black’s Law Dictionary, 6th
Edition. Since this section withdraws sovereign inmunity
fromcounties for torts commtted by their officers,
agents and enpl oyees, unless the claimis based on an act
commtted during the exercise of due care in the
execution of a duty, as provided in 8613A. 1, the counties
are liable for any torts conmtted by their officers,
agents or enployees in the absence of due care. p.

Atty. Gen. (Harthoon), Sept. 11, 1973.

At all tinmes material to this action, Cousing was acting
in his capacity as a Gty enployee, and in furtherance of
the Gty s business when he nmade the intentional
m srepresentations set out herein. C ousing was not
acting within the scope of his enpl oynent when he signed
t he unaut hori zed contract, but at all other tines (i.e.
when he had Burbach cone to evaluate the pool) there is
no question that he was acting in his capacity as a Gty
enpl oyee, all to the benefit of the Cty.
This verdict is not based on the “signed contract.” This
Court has previously ruled that said contract is void.
CONCLUSI ONS

BMCE is entitled to recover fromdd ousing and the City,
jointly and severally, the sum of $199, 750, which
represents the profits BMCE | ost on the project based on
BMCE' s Opi ni on of Probabl e Construction Cost contained in
its Feasibility and Marketing Study.
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27.

28.

29.

The Gty is liable for the acts of d ousing under |owa

Code 8670.2 because O ousing was acting in the scope of

his enpl oynent with the Gty when he nade the intentional

m srepresentations set out to above.

The plaintiff shall take nothing fromthe defendant David

Rut er

OCRDER FOR JUDGVENT

The Cerk is directed to enter judgnent in favor of
CounterclaimPlaintiff Burbach Minicipal and G vil
Engi neers agai nst Paul O ousing and the Gty of Sioux
Center, lowa in the anount of $199, 750, plus its costs

and di sbur senents.

I T 1S SO ORDERED.
DATED this _ day of Novenber, 2001.

Donald E. O Brien, Senior Judge
United States District Court
Northern District of |owa
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